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Memorandum 
 
To:  Members of the Legislature 
From:  Legislative Audit Office  
Date:  February 8, 2018  
Re:  Overdue Regulations  
 

Overview 
 
By law, state agencies subject to the Administrative Procedure Act (APA) are required to 
report the status of regulations that are required by statute (“mandatory regulations”) to 
the Legislative Audit Office by July 1 each year.1 Additionally, for regulations not 
developed within three years of the bills’ effective dates, the law requires the relevant 
legislative standing committee to hold a public hearing on the regulations. 
 
In 2017, the Audit Office received reports from 64 of the 66 agencies subject to the APA.2 
Twenty of the 64 agencies reported mandatory regulations, six of which reported 
mandatory regulations relating to bills that went into effect more than three years ago. As 
shown in the table below, five of the six agencies have not promulgated rules required by 
seven bills. The sixth agency, DHHS, has substantially more overdue regulations than any 
other agency.  
 

2017 Overdue Regulations Required by Law 

Agency 
Bill 

Number 
Year 

Committee with 

Jurisdiction 

Corrections 446 1994 Government 

Motor Vehicles 
983 2014 Transportation 

998 2014 Judiciary 

Fire Marshal 880 2010 Judiciary 

Tourism 1053 2012 Government 

Secretary of State 
Laws 1947 Revenue 

964 1996 Government 

Department of 

Health and Human 

Services 

Multiple * 
Health & Human 

Services 

Source: Agency reports to the Legislative Audit Office. 

*See attached report for details. 

                                                 
1 Agencies are governed by the APA if they have the authority to make rules and regulations. The 
Legislature, Commission on Industrial Relations, Nebraska Workers’ Compensation Court, and the 
Adjutant General’s Office are not considered agencies under the Act. The Secretary of State is considered 
an agency, except when carrying out the requirements of the APA. The Parole Board may be considered an 
agency, but it is specifically exempt from the APA under Neb. Rev. Stat. § 83-199. 
2 The Dairy Industry Development Board and the Dry Bean Commission did not submit reports. 
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The reports received from agencies in 2017 are attached to this memo.  
 

Background 
 
Prior to 2011, Nebraska law did not dictate how long an agency could take to adopt and 
promulgate rules or regulations that were required by legislation. As a result, agencies 
were not held to any standard of timeliness. A 2011 memo by the Performance Audit 
Committee identified several regulations required by legislative bills that had not been 
promulgated several years after the bills had passed.3 
 
In 2011, the Legislature passed LB 617, a Performance Audit Committee priority bill, 
requiring agencies to follow a timeline for promulgation. Agencies must hold the public 
hearing for mandatory regulations within 12 months of the effective date of the bill that 
requires the regulations. After the public hearing, the agency has another year within 
which they must adopt the regulations. This second year does not include the period 
during which the agency submits the regulations for approval by the Attorney General or 
the Governor. The bill also included reporting requirements, including that agencies 
provide an annual status update on regulations to the Legislative Audit Office. The status 
update must include information on appropriations related to the regulations. This 
requirement was enacted to address some legislators’ concerns that agencies who failed 
to timely promulgate regulations might be repurposing appropriations.  
 
In 2013, in response to concern that LB 617 was not able to address the backlog of overdue 
regulations from before it went into effect, the Legislature passed LB 242. LB 242 required 
the legislative standing committee with jurisdiction over the subject matter of the 
regulation to hold a public hearing if a regulation had not been enacted three years after 
the legislation’s effective date. As a result, the Audit Office began asking agencies to report 
the status of all unpromulgated mandatory regulations regardless of the year legislation 
went into effect. This report is due to the Office by July 1 each year.  
 
 

 

                                                 
3 Nebraska Legislature, Legislative Audit Office, Timeliness of Regulation Promulgation Preaudit, 
January 2011.  
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