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LEGISLATIVE BILL 523
Approved by the Governor February 11, 1992

Introduced by Kristensen, 37; Lindsay, 9

AN ACT relating to criminal procedure; to amend section
81-1850, Revised Statutes Supplement, 1991; to
adopt the Convicted Sex Offender Act; to
harmonize provisions; to eliminate provisions
relating to evaluation of persons convicted of
certain crimes, treatment of mentally
disordered sex offenders, and the Sentencing
Review Committee; to provide severability; and
to repeal the original section, and also
sections 29-2911 to 29-2914, 29-2916, 29-2917,
29-2919 to 29-2921, and 83-1081, Reissue
Revised Statutes of Nebraska, 1943, and
sections 29-2915 and 29-2918, Revised Statutes
Supplement, 1990.

Be it enacted by the people of the State of Nebraska,

Section 1 Sections 1 to 15 of this act shall

be known and may_be cited as the Convicted Sex Offender
Act.
Sec. 2. For purposes of the Convicted Sex

Of fender Act:

(1) Aftercare treatment program shall mean any
public or private facility or service which offers
treatment on an outpatient basis or in a minimally
restricted setting, which treatment is appropriate for a
convicted sex offender after he or she has successfully
completed an inpatient treatment program operated by the
Department of Public Institutions; and

(2) Convicted sex offender shall mean a person
who is convicted of sexual assault in the first deqgree
as provided in section 28-319, sexual assault in the
second deqgree as prcvided in section 28-320, sexual
assault of a child as provided in section 28-320.01,

incest as provided in section 28-703, or attempt to
;9mn1;__sexual__gﬁﬁau____;g_ﬁhs_,1rst deqree _pursuant to

i term of imprisonment
in e 2 ional Services adult
correctional _as-_ility

Sec. . Nothina in the Convicted Sex Offender

Act shall be construed to prohibit a court from

sentencing person convicted of a crime identified in

subdivision (g) of section 2 of this act tc probation or
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community service or imposing anv other sentence or
condition allowed by law.

Sec. 4. Within sixty days of the date of
commitment to the Department of Correctional Services of

a convicted sex offender to serve his or her sentence,
the Department of Public Institutions shall conduct an
evaluation of the offender for purposes of determining
whether treatment in a treatment program operated by the
Depart f Public Institutions is appropriate for the
of fender. The evaluation process shall be based upon
cr;;g;]a and procedures establlshgg by the Department of
ublic Institutions. The Depart £ rrecticnal
§m shall provide the Department of Public
Institutions access to all correctional and presentence
records determined by the Department of Public
Institutions to be relevant to the evaluation Drocess.

Sec. 5. (1) If the Department gf Eul_:;]_.lc
Institu d rmines that treatment in an patient

regtmgn& program o operated by the Department of Publ1c

ions is not appropriate for a convicted sex
_f.ﬁsnde.r___h._.____yt e offender may request the sentencing judge
to review the determination in accordance with
subsection (2) of this section.

(2) Within thirty days of the determination of
the Department of Public Institutions that the treatment
in _an inpatient treatment grog_m_gpggar_euy ;

ggartmg_u; of Public Institutions is appropriate for

Md___mis_..sex offe _th.e_Q.f.f.ﬁnd.::_m apply to the

m __judge for a review of the denial of

treatment. The review shall be conducted under the
ing rules of procedure:

(a) Ihg court mav allow each ga.:_\;y___m_ call

its beh party s expense.
mr_,gggsgs may ge subpoenaed at the expense of the party
calling the witness:

{b) Each _party shall be allowed to be
represented by counsel at such party's expense;

(c)_Each partv may be allowed to cross-examine
adverse witnesses:;

{d) The Nebraska Evidence Rules shall not
apply unless expressly _RIOV ided for by law, and the
court ma n whzch in its discretion
15 ;g],gyan; to whether determination of the

department is appropriate:

{e) The court may_affirm the determination of
the department, remand the matter for further

proceedings. or reverse or modify the determination if
such d,g;ermlnatlon is unsupported by __competent,
material, and substantial evidence in view of the entire
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record as made on review or if the determination is
arbitrary and cgprlcio_us, and
{f) The review pursuant to this section shall

not be subject to appeal.
Sec. 6. If the Department of Public
Instituti fi that victed x offen is a

potential treatment candidate. the department mav notify
the sentencing court of its findinas. provide the court
a_summary of the evaluation results, and request the
future mination f sen upen successful
mmmpmm_mqmw_hz
the department. In making such decision, the court ma
consider (1) the evaluation results. (2) the nature g
the crime, and (3) any other information the court
considers relevant. The department shall consider the
court's decision in dete;mlnlna whether the offender is
appropriate f

Sec. 7. (1) 1f the Department of Public
Institutions determin th npatient
tregtmgnt program o oggg_gt;g__gy_;hg_pgpa;;m nt of Public
Institutions is appropriate a convicted sex
offender, that the offender w:l.ll enter the ;r_gatmen
program voluntarily, and that sgacg is yg:‘.;gple in the
proagram, the Director of i Services shall
transfer the offender to thg t[gagment program
designated _y_hs__m_.e.gsg__n.ﬁmm_tu.tmm
treatment. The Department tig vices
haJ,l l_a,g responsible for th;;ggl transfer of the

nd he treat ili

,( ) If the Department gf Public Institutions
determines that treatment in an inpatient treatment
ng;Mgegatgd by the D,gnartmen; g. nh_L;

sti i appropriate
offender, the o,ffender shall serve the sengengg a
facility_ operated by the Department of Cor: Corz;gg;_m_
Services and may participate in treatment offered by the
Department of Correctional Services if the Department of
Correctional Services determines that such treatment is
approp_u&e..__gg_the_gﬁ&.ndﬂr_ The Department of
LL al Ser __make a recommendation

concerning —a_ptreatment rovided in subsection (4) of
his i

(;) If the Depa rtmgng of Public Institutions
determines that treatment an__inpatient treatment
program operated by the Department of Public
Institutions is not initjally appropriate for a
convicted sex offender but mav be appropriate at a later
time, a treatment decision may be deferred until a
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designated time no later than two and one-half years
prior to the offender's earliest parcle eligibility
date, when the offender will be reevaluated.

(4) If the Department of Correctional Services
determines that an offender participating in treatment
offered by the Department of Correctional Services will
benefit from a treatment program operated by the
Department of Public Institutions, the Department of
Correctional Services shall notify the Department of
Public Institutions and recommend admission of the
offender to the treatment program. The evaluation
process to ggtgrmine whether such offender is to be
admitted into treatment program operated by the
Department of Eygl ic Institutions pursuant to this
subsection shall be based upon criteria and procedures
established by the Department of Public Institutions and
shall not be subiject to appeal or review.

SEC NERgHE (1) The inpatient treatment program
operated by the Department of Publi nsti ions shall
conduct annual reviews of each convicted sex offender in
the proaram and submit annual progress reports to the

sentencing court and the Department of Correctional
Services.

(2) I1f the offender is uncooperative while in
the inpatient treatment proaram or is found not to be
amenable to treatment, the Director of Public

Institutions shall cause the offender to be returnmed to

the Department of Correctional Services in accordance
with procedures established by the Department of Public
Institutions. Ibg Department of Correctional Services
shall be responsi for physical transfer of the
offender from the 1ng atient treatment facility to the
Department of Correctional Services. The Department of
Public Institutions shall, at the time of the transfer.
provide the Department of Correctional Services a report
summarizing the offender's response to and progress
while in treatment and the reasons for the transfer and
shall provide access to the treatment records as
requested by the Degartment of Correctional Services.
{3) All days confinement in a trea;mg

program operated by ghg jggaggmgg; g; Public

Institution 's rm o
imprisonment.

Sec. 9. I1f the Department of Public
I ituti mines that the convicted sex offender
has received the maximum benefit of the inpatient
treatment program operated by the Department of Public
Institutions and is readvy for treatment in an aftercare

treatment program, the person in charge of the inpatient
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treatment program shall submit a written report to the
sentencing court and the Department of Correctional
Services documenting such findings and recommendations.
Within thirty days of receipt Qf, the repgz___ the cgurt
shall conduct a hearlng on t

Sec. 10. (1) 1f the
convicted sex offender has su_cces_ﬁfully_mmgtgd an
ippatient treatment program operated by the Department

ic s and would benefit from treat

in an aftercare treatment program under conditions set
by the court consistent with public safety, the court
may issue an grder directing the Department of
Correctional Services to release the offender and,
notwithstanding the ;;mg llm;;a;;ons found in subsection
(1 f tion 29-2 re of fender to
g;gm;;gn for a Qgrlog gg tlme not greater than the
remainder of th original sentence . Successful
participation are treatment preogram
designated by thg court shall be a condition of
probation.

(2) If the court i i iscretion finds that
the offender should n d to an aftercare
treatment proqram, the court may issue an order (a)
denving redetermination of the sentence or (b) modifvying
the original sentence to allgw e11g19;11 v _for parole at
an earlier date than allowed by gg g iginal sentence.

r shall be returned t L af
the sentence in a facilit y_op_atgcj Qy the Department of
Correctional Servigces and may participate in treatment
offered by the Department of Correctignal Services if
the Department of Correctional Serviges determines that

such treatment is appropriate for the offender.

(3) The court mav__exercise other sentence
_ﬁ!stmum_apt;___.gg__ons in accordance with the treatment
needs of the offender, the safety of seociety, amnd state
law, :_(,ggg;_t_ha];_thg court shall not return the Qﬁfgngm_

to inpatient treatment program operated by
Department of 2@11; Instituticns.

Sec. 1f the convicted sex offender has
been treated in an 1npgt_1_en1; treatment prouram_ operated

by the Department of Public Institutions and is
resentenced to probation, the Department ~f Correctional
Services shall release the offender to the probation

officer responsible for the offender. The _Department of
Public Institutions shall devel op _an___individual

discharge plan and provide the desicnated aftercare
treatment proaram a copy of the discharge plan and
relevant treatment information.

Sec. 12. {1)___The designated aftercare
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treatment program may make recommendations to the
responsible probation officer concerning treatment
placement changes for a convicted sex offender and shall
submit written reports documenting its findings and
recommendations. Within thirty davs of receipt of a
report, the probation officer shall review the report,
develop a written statement supbperting or oppesing the
recommendations, and submit the report and statement to
the sentencing court. Within thirty days of receipt of
the report and statement, the court shall conduct a
hearing regarding placement.

(2) 1f the court determines that the treatment
needs of the offender warrant a placement change, the
court may issue an order modifying the conditions of
probation consistent with public safetvy and requiring
successful participation in an alternative designated
aftercare treatment program.

{3) If the court determines that the offender
no longer requires active aftercare treatment, the court
may issue an order removing the requirement of aftercare
treatment as a condition while maintaining or modifyving
other conditions of probation.

(4) 1f the court determines that the treatment
needs of the offender do not warrant alternative
placement, the offender mav be returned to the original
designated aftercare treatment proqram for further
treatment.

Sec. 13. (1) Fach person committed as a
mentally disordered sex offender pursuant to sections
29-2911 to 29-2921 as such sections existed prior to the
effective date of this act who is being treated in a
regional genter or other secure public institution
operated by the Department of Public Institutions and
has at least one vear remaining on his or her sentence

f such date shall, within one hundred eighty days
after such date, be returned to the district court which
committed him or her for review and dispgsition
consistent with the terms of this section.

(2) Each person committed to a reagional center

or other secure public institution operated by the
Department of Public Institutions as a mentally
disordered sex offender by a court pursuant to sections
29-2911 28-2921 as such i existed prior to the

effective date of this act who is in a facilitv operated

by the Department of Correctional Services awaiting
treatment as of such date shall be pla in a treatment
facility operated by the Department of Public

Institutions for evaluation and treatment as soon as
practical after space and staff become available.
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Within thirty davs of such placement., the Department of

lic Institutions shall determine, based on criteria
and progedures establlshed by_the Department of Public
Institutions, whet the offender will remain in the
treatment proqram or returned to the epartment of
Correctional Services +to await court review or the end
of his or her sentence. Within thirty davs after the
evaluation-and-treatment peri if the offe r has at
least one hundred eighty days remaining on his or her
sentence, he or she shall be returned to the committing
district c review and dis ition onsistent
with the terms of this section.

(3) _The Department of Public Institutions
shall prepare and present a report and recommendations
for each offender to be reviewed by t district court
under subsection (1) or (2) of this gggggg

{4) _Each person identified in subsections (1)
and (2) of this section who was committed as a mentally
disordered sex offender by a court gfgg; hgy;ng_gm;m
a plea of quilty or nolo contendre shall L rn
the district court, elect whether ;g hg resentenced
nder t nvi d X _Offender Act or c i i
her commitment pursuant to sections 29-2911 to 29-2921
as such sections existed prior to the effective date of

this act.

(5) For each person identified in subsections
1) _and (2) of this section who was committed as a
mentally disordered sex offender by a court after having
entered a plea of not gquiltv and for each person
identified in subsection (4) of this section who elected
Lo be resentenced under the act. subsections (6), (27159
and (8) of this section shall apply.

{6) If the court finds that the offender is

;;ga able in an inpatient treatment program operated by

he artment of 1i ions, the offender
shall be returned to or placed suc a reatment

nrogram gn 5591";9 g to 12 of thls act shall gggly_
urt fin tha

not amenab;e 1_',0 ;eggggnt is uncoopg];gt;yg ;,'n

treatment, or has reached the maximum benefit of

treatment i un._ingwm_mgmw_m
b_g Depart. Institutions

placed in gn aftercare treatment DL ggram under

conditions set by the court consistent with public

safety, the offender shall be placed in a facility

operated by tl_)g eg artment of Correctional Services to
his r original sentence.

(8) If ghg gggrt finds that the offender has

successfully completed inpatient treatment program
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_perated by the Department of Public Institutions and
be treated in an aftercare treatment program under
ggngltlgns set by the court congistent with public

safety, the court shall proceed in accordance with
section 10 of this act and sections 11 and 12 of this

act shall apply.

Sec. 14. For purposes of evaluating the
treatment process., the Office of Probation
Administration, the Department of Correctional Services,
the Board of Parole, and the designated aftercare

treatment programs shall allow appropriate access to
data and information as requested by the Department of
Public Institutions.
Sec. i5. The Department of Public
Institutions shall adopt and promulgate rules and
requlations as necessary to carry out the C i Sex
Of fender Act.
Sec. 16. That section 81-1850, Revised

Statutes Supplement, 1991, be amended to read as
follows:

81-1850. (1) Upon request of the victim and
at the time of conviction of the offender, the county
attorney of the jurisdiction in which a person is
convicted of a felony shall forward to the Board of
Parole the name and address of any victim as defined in
section 29-119 of the convicted person. The board shall
include the name in the file of the convicted person,
but the name shall not be part of the public record of
any parole hearings of the convicted person. Any
victim, including a victim who has waived his or her
right to notification at the time of conviction, may
request the notification prescribed in this section by
sending a written request to the board any time after
the convicted person is incarcerated and wuntil the
convicted person is no longer under the jurisdiction of
the board or the Department of Correctional Services.

(2) A victim whose name appears in the file of
the convicted person shall be notified by the Board of
Parole:

(a) When a convicted person who is on parole
is returned to custody because of parole violations; and

(b) If the convicted person has been adjudged
a mentally disordered sex offender or is a convicted sex
offender, when such person is released from custody or
treatment.

Such notification shall be given in person, by
telecommunication, or by certified or registered mail.

(3) A victim whose name appears in the file of
the convicted person shall be notified by the Department
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of Correctional Services:

(2) When a convicted person is granted a
furlough or release from incarceration for twenty-four
hours or longer;

(b) When a convicted person is released into
community-based programs, including educational release,
work release, and extended-leave programs. Such
notification shall occur at the beginning and
termination of any such program;

(c) When a convicted person escapes or does
not return from a granted furlough or release and again
when the convicted person is returned into custody; and

(d) When a convicted person is discharged from
custody upon completion of his or her sentence.

{(4) The Board of Parcle and the Department of
Correctional Services shall adopt and promulgate rules
and regulations to carry out this section.

Sec. 17. 1If any section in this act or any
part of any section shall be declared invalid or
unconstitutional, such declaration shall not affect the
validity or constitutionality of the remaining portions
thereof.

Sec. 18. That original section 81-1850,
Revised Statutes Supplement, 1991, and also sections
29-2911 to 29-2914, 29-2916, 29-2917, 29-2919 to
29-2921, and 83-1081, Reissue Revised Statutes of

Nebraska, 1943, and sections 29-2915 and 29-2918,
Revised Statutes Supplement, 1990, are repealed.
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